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ChairmanInouye, Vice Chairman Campbell, and Members of the Committee, we are honored to
appear beforeyouinresponseto the Committeg sinvitationto discussthe origins of the United States’ trust
respongbility, how it has beeninterpreted by the courts and Congress over the past two centuries, and its
scope and extent both historically and today. Asyou know, we are partnersin the law firm of Sonosky,
Chambers, Sachse, Endreson and Perry, 1250 Eye Street, Suite 1000, Washington, D.C. 20005. We
appear here today, however, at the Committeg' s request, not on behdf of any tribd client.

The Committee has cdled this hearing at an important time. The federa court in the Cobell
litigation is actively considering a broad range of questions concerning the Interior Department’ s past
conduct with respect to the management of individud Indian trugt funds. In addition, in large measure as
a response to pressure from the Cobell litigaion, the Department has proposed to address trust
management for the future through a fundamentd reorganizationof Indianaffairs, caling for the creation of
anew agency (“BITAM”), and splitting “trust” functions (as defined by the Department) fromother Indian
operations withinthe Bureau of Indian Affairs. Tribes nationwide have expressed consderable opposition
to the BITAM proposa, and we expect the Committee to be hearing from tribal leadersin thisregard at
this hearing.

We share the Tribes concerns about the BITAM proposal. However, our testimony today
focuses on one basic fundamentd issue — the federal trust responsibility.  As our testimony shows, the
BITAM proposa as advanced by the Department is based on significant misconceptions about the trust
respong bility. We aso submit that the lack of detailed information provided by the Department regarding
the proposal means that any possibility that the proposal might meet the trust responsibility is, at bet,
wholly speculative. Giventhe government’ sdutiesunder the trust responsibility, we suggest thet thisis not
an acceptable posture for the Government to proceed with its proposal.

More specificdly, we discuss the origins and scope of the United States' vital and higtoric trust
respongbility to demondrate the following concepts:

1. Since aprimary purpose of the trust relationship has always been the protection of tribes
as diginct political entities, the trust responsbility and triba sdlf-government are
complementary and not, as the Department gpparently contends, in conflict with one
another;



2. The commonlaw standards of a private fiduciary apply to federal agencies which control
trust funds and property of Indian tribes. This has long been the settled law, decades
before the Cobell litigetion.

3. Thetrust respongibility is not limited to the protection of Indianrights, resources, fundsand
property but extendsto al specia services provided to Indians.

Accordingly, we conclude that the Department’s proposal is based on a set of mistaken views
about the trust responsibility, and that it does not provide this Committee or the Tribes with any measure
of information from which to determine whether it could begin to address the requirements of the trust
responghility. We believe that these are very serious concerns, and that the BITAM proposal must be
evauated in amanner that ensures that the trust responsibility, as developed by the courts and Congress,
will continue to be vita doctrine for the benefit and protection of tribes and Indian people —not rel egated
to some new and lesser role.

1. Firg judicia formulation of the trust responsgibility

As the United States Supreme Court has stated, the * undisputed existence of a genera trust
relationship between the United States and the Indian People,” is wdl established. United States v.
Mitchell, 463 U.S. 206, 225 (1983) (“Mitchell 11"). The trust responghility doctrine was origindly
expounded by the Supreme Court and spans nearly two centuries of Supreme Court jurisprudence.! It has
aso been repeatedly recognized by Congress, and has been the explidt bass of most modern
Congressond gtatutes concerning Indians.

! E.g., Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831); Fellows v. Blacksmith, 60 U.S.
(19 How) 366 (1857); United Sates v. Kagama, 118 U.S. 375 (1886); Choctaw Nation v. United States,
119 U.S. 1 (1886); Cherokee Nation v. Southern Kansas R. Co., 135 U.S. 641, 654-55 (1890); Cherokee
Nation v. Hitchcock, 187 U.S. 294, 300-05 (1902); Lone Wolf v. Hitchcock, 187 U.S. 553 (1903); Tiger
v. Western Investment Co., 221 U.S. 286 (1911); Heckman v. United Sates, 224 U.S. 413 (1912); Choate
v. Trapp, 224 U.S. 665, 675 (1912); United Sates v. Sandoval, 231 U.S. 28, 45-46 (1913); United States
v. Pelican, 232 U.S. 442 (1914); United Sates v. Nice, 241 U.S. 591 (1916); Lane v. Pueblo of Santa
Rosa, 249 U.S. 110 (1919); United Sates v. Payne, 264 U.S. 446 (1924); United Sates v. Candelaria, 271
U.S. 432 (1926); United Sates v. Creek Nation, 295 U.S. 103 (1935); Shoshone Tribe of Indians v.
United States, 299 U.S. 476 (1937); United Sates v. Santa Fe Pac. R. Co., 314 U.S. 339 (1941); Tulee v.
Sate of Washington, 315 U.S. 681 (1942); Seminole Nation v. United Sates, 316 U.S. 286, 296-97 (1942);
United Sates v. Alcea Band of Tillamooks 329 U.S. 40, 47 (1946); United Sates v. Mason, 412 U.S. 391
(1973); Morton v. Ruiz, 415 U.S. 199, 236 (1974); Morton v. Mancari, 417 U.S. 535, 552-55 (1974); United
Sates v. Soux Nation, 448 U.S. 371, 408 (1980); Nevada v. United States, 463 U.S. 110, 142 (1983);
County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 247 (1985).
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The Marshdl Court firg formulated the trust responsbility doctrine nearly 170 years ago inthe two
Cherokee cases, both of whichinvolved the question of whether Georgia state statutes were gpplicable to
persons residing on lands secured to the Cherokee Nation by federd tregties. In Cher okee Nation v.
Georgia, 30 U.S. (5Pet.) 1 (1831), the Court held that it lacked origind jurisdiction over asuit filed by
the Nation to enjoin enforcement of the state statutes because the Nation was not a “foreign state” within
the meaning of that term in Article 11l of the Condtitution. In Cherokee Nation, Chief Justice John
Marshdl described the Federd-Indian relationship as “perhaps unlike that of any other two people in
exigence’ and “marked by peculiar and cardind digtinctions which exist nowhere else” Id. a 16. The
Court agreed with the Cherokee Nation’s contention that it was a“gate’ in the sense of being “adistinct
political society . . . cgpable of managing its own affairs and governing itsdf.” 1d. But it held that Indian
tribes were not “foreign states,” but rather were subject to the protection of the United States and might
“more correctly, perhaps, be denominated domestic dependent nations.” Id. at 17. Chief JusticeMarshall
concluded that “[t]heir relation to the United States resembles that of award to hisguardian.” Id. Thus,
recognition of tribes sovereign status forms acornerstone of the trust relationship, which in turn obligates
the United States to protect Tribe' rights as sovereigns.

In the second Cherokee case, Wor cester v. Georgia, 31 U.S. (6 Pet.) 515 (1832), the Court
invaidated the Georgia statutes because the treaties with the Cherokees and the Federd Trade and
Intercourse Acts? protected tribal communitiesas* havingterritorial boundaries, withinwhichther authority
[of sdf-government] is exclusve. . . .” Id. at 557. Chief Jugstice Marshdl in Wor cester meticuloudy
andyzed the treaties with the Cherokee and emphasized that their right “to dl the lands within those
[territorid] boundaries . . . isnot only acknowledged but guaranteed by the United States.” 1d. at 557.
The trusteeship reflected inCher okee Nati on appearsto have beenimplied fromthis guarantee, for there
was no express language in any treaties specificaly recognizing atrust. The Court aso analyzed the Trade
and Intercourse Acts- whichprotected Indian land occupancy - as providing an additiond source for the
immunity of the Cherokees from gtate jurisdiction and, implicitly, for the trust relaionship itsaf.

Wor cester isggnificant for an additiond reason. In Cher okee Nation, Justices Johnson and
Badwin had concurred inthe dismissd of the case because, they reasoned, the Cherokee Nation was not
a“date at dl.” Thetwo concurring Justices andogized the tribe to a conquered domain, which had not
territorid rights save at the pleasure of the conqueror. Justice Johnson considered the Nation a sort of
tenant-by-sufferance on the lands secured by the treaties, from which it could be dispossessed at will.
Cherokee Nation, 30 U.S. at 27.

In Wor cester, Chief Justice Marshdl took consderable pains to refute this conception. He did
this by adetailed andlysis of the treaties themsdlves, showing that they confirmthe right of self-government

2 Act of July 22, 1790, 1 Stat. 137, 139; Act of May 19, 1796, 812, 1 Stat. 469, 472; Act of March 3,
1799, § 2, 1 Stat. 743, 746; Act of March 30, 1802, § 12, 2 Stat. 139, 143, codified at 25 U.S.C. § § 177.
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in the Nation. The specific holding of the Cherokee caseswasthat federal power over Indian affairswas
exdusve vis-avis the states. In modern terms, state power was preempted. Chief Justice Marshall
showed this was the intent of the framers of the Condtitution by contrasting the condtitutiona provisons
dedling with Indians with comparable ones in the Articles of Confederation it replaced. But the andyss
of the Court went beyond the holding, establishing that tribes are sovereign under federa law and
formulating the trust rdaionship asimposing an obligationon the United Statesto protect the governmenta
and other rights of the tribesfromthe broad and exdusive federa power over Indianaffars aswel asfrom
date legidation. Itistrue, of course, that the Court in Cher okee Nation anaogized the rdationship to
aguardianship. But the Court was clearly expounding aconcept intended to governthetribes' relationship
with the United States for as long as the United States has, under the Congtitution, power in Indian affairs
which makes the tribes comparatively vulnerable to the exercise of that power. Thus, the guardian-ward
andogy speaksto the breadth of federal power in the federa structure and the constant peril to whichthat
power potentidly subjectstribes. In these landmark opinions, the Court set out the principles that govern
the United States' governmentd relationships with Indian tribes, and avoided the two aternatives before
it —recognizing the tribes as foreign nations, or as entities without any legd protection for ther rights.

The treaties and federa statutes Chief Justice Marshdl relied upon in the Cherokee cases dso
recognized that tribes possessed akind of legd title to those lands habitualy possessed and occupied by
them.® Consequently, treaties and agreementswere necessary to accomplish the extinguishment of that title
and the opening of Indianlandsto non-Indian settlement. Accordingly, the treatieswere alegdly required
transaction, contract, or bargain. The ensuing trust relationship wasasgnificant part of the congderation
for that bargain offered by the United States. By these treaties and agreements, the Indians commonly
reserved their governmenta authority and part of aborigina land base which was guaranteed to them by
the United States* By administrative practice and later by statute, the title to thisland washeld in trust by
the United States for the bendfit of the Indians. The Indians later came to be recognized as holding full
beneficid ownership to the retained lands and the equitable title to them.

The Cherokee cases demondtrate, however, that the trust rdationship is not limited to property
rights. Those casesdid notinvalve trust fundsor property, but governmentd authority. They involved the
right of the Cherokee Nation — protected by federal laws and treaties — to function as a sdf-governing
entity, free from the jurisdiction of the State of Georgia over the Nation or itsmembers. It isundenigble
that the Cherokee Nation in the 1820s and 1830s was “adistinct political society” in fact aswell aslaw.
It had a written Congtitution, elected legidature, tribal courts, schools, an established military and had
devel oped awrittenlanguage witha much higher adult literacy rate than any State of the Unionat thetime.

3 Johnson v. MclIntosh, 21 U.S. at 568; see also United Sates v. Santa Fe Pac. R.R. Co., 314
U.S. 339, 345-46 (1941).

4 Cf. United Sates v. Winans, 198 U.S. 371, 381 (1905) (“treaty was not a grant of rights to the
Indians, but a grant of rights from them, - a reservation of those [rights] not granted”).

44182.1 Reid Peyton Chambers & Douglas B. L. Endreson
Feb. 26, 2002 Testimony



Thetrust respongbility articulated inthe Cherokee cases protectstribes inherent sovereign satus asaright
reserved in the treaties, and is not premised on any concept that tribes are functiondly incompetent to
manage their afairs.

In this basic way, the modern Indian self-determination policy that has beenthe bass of bipartisan
federa policy since President Nixon's 1970 Message to Congress is solidly bottomed on the trust
responsibility historicaly articulated by the Marshall court. Thetwo are complementary, not incompatible,
and it contradictsthe basic purpose of the trust rdationship to think of the trust responsibility and tribal sdf-
government asin conflict - for the latter is a prime purpose of the former. Congress has dso made this
abundantly clear in a number of modern statutes, as we discuss below in Parts 4 and 5.

2. Casss discussing the trust responsbility as abasis for Congressiona power over Indians.

When the Court next discussed the Federd trust respongihility in the late nineteenth century, it
conceived it as of an extra-congtitutional source of federd power, apart from the express powers inthe
Condtitution. In Kagama v. United States, 118 U.S. 375, 377-78 (1886), the Court considered the
condtitutiondity of the Major Crimes Act, 23 Stat. 362, 385 (1885), 18 U.S.C. § 1153, enacted by
Congressin 1885 to apply to dl Indianreservations. Prior to that date, federa crimind law did not extend
to Indians committing crimes againgt other Indians in Indian country. Kagama, an Indian arrested and
prosecuted under the Mgor Crimes Act for murdering another Indian on the Hoopa Valey Reservation
inCdifornia, chalenged the condtitutiondity of the satute. The Supreme Court agreed withhis contention
that Artidlel, Section3, Clause 8-which confers upon Congress the express power “toregulateCommerce
with the Indian Tribes’ — did not authorize enforcement of afederd crimina code on Indian reservations.
But the Court nonetheless sustained the condtitutionality of the statute by relying on the government’s
fiduciaryrdaionshipto the Indians. The Court in Kagama fixed the “resemblance’ perceived by Marshdl
in Cher okee Nation into amirror image by holding that “these Indiantribesar e the wards of the nation.
They are communitiesdependent on the United States. . . . From their very weakness and hel plessness
... there arises the duty of protection and with it the power.” Kagama, 118 U.S. at 383-84.

Animportant difference between Marshdl’ sdecisons and Kagama wasthe rdiance of the Court
in Kagama upon the guardianship as ajudtification for federal power rather than a source of judicidly
enforceable duties and a limitation on federa power. Kagama does not recognize unlimited power in
Congress, but subsequent cases found that Congress has arather extensve power over Indians. Statutes
granting easements and leases over Indians lands without tribal consent were sustained in the decades
folowing Kagama, as was the conditutiondity of statutes like the Trade and Intercourse Acts which
prevented sde of Indian property without approva by the Secretary of the Interior. Cher okee Nation
v. Southern Kansas Ry. Co., 135 U.S. 641 (1890); Cher okee Nation v. Hitchcock, 187 U.S. 294
(1902). The basis for these decisions was the Court’s conception of the trust responsbility — that the
Indians were “in a condition of pupilage or dependency, and subject to the paramount authority of the
United States’ as guardian. Cher okee Nation, 187 U.S. at 305.
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Probably the most extreme case of this period in terms of federal power was Lone Wolf v.
Hitchcock, 187 U.S. 553 (1902), whichdeclared that Congresshad a“ plenary” power deriving fromthe
guardianship to manage Indian property. Id. a 565. Lone Wolf concerned a statute which alotted
tribaly owned reservationlandstoindividua Kiowas and Comanches, and authorized the sale of undlotted
lands on the reservation to non-Indians. The Indians sued to enjoin enforcement of the dlotment Satute
because it conflicted with terms of their 1867 treaty that expresdy prohibited any cession of reservation
lands without consent of three-quarters of the tribal members. This consent admittedly had not been
obtained. The Supreme Court held that “ aswith trestiesmadewith foreign nations. . . thelegidative power
might pass laws in conflict with treaties made withthe Indians.” Lone Wolf, 187 U.S. a 566. The Court
dtated that the treaty could not operate “to materidly limit and qudify the controlling authority of Congress
in respect to the care and protection of the Indians, and . . . deprive Congress, in apossible emergency .
.. of dl power to act, if the assent of the Indians could not be obtained.” Id. at 564. The Courtin Lone
Wolf declined to review whether Congress had acted consistently with its trust responghility, and
presumed that Congresshad acted “in perfect good faith in the dedlings withthe Indians.” Id. at 568; see
also Cherokee Nation v. Hitchcock, 187 U.S. 294, 308 (1902).

M oderncaseshave, however, re ected the notionthat congress ond enactmentsconcerning Indians
areimmunefromjudicid review. In Delaware Tribal Business Committeev. Weeks, 430 U.S. 73,
85-86 (1977), the Supreme Court expresdy reected an argument that there could be no judicid review
of datutes affecting Indians, and stated instead that the legidation must be “tied retiondly to the fulfillment
of Congress unique obligation toward the Indians,” quoting itsearlier decisonin Morton v. Mancari,
417 U.S. 535, 555 (1974). The teaching of these cases is that the trust respongbility provides the
congtitutiond standard of review for dl legidationinthe field of Indian affairs. The question is whether the
legidation isrationdly related to the trust responsbility. By using the trust responsbility as the standard,
the Court has made clear that the trust responghbility applies to dl legidationin thefidd of Indian effars
Thus, whenever Congress acts in the fidd of Indianaffairs, it does so astrustee, and itsactions are subject
to review under the trust respongbility standard.

Accordingly, the “exdusive’ Congressional power recognizedinthe Cherokee cases and “ plenary”
power of Congress as eucidated in turn-of-the-century cases like Kagama and Lone Wolf is nether
absolute nor unreviewable. To be vdid, enactments must be tied rationdly to the trust obligations.
Consequently, even Congress broad power to manage Indian relations is condrained by the trust

responghility.

M odern cases have a so recognized the trust respong bility as a lens through whichfedera statutes
should be interpreted as they impact tribes. Thus, generd federa laws which have a direct impact on
Indiantreaty and other federal rights have beenhdd not to apply to tribesor Indians or abrogate their rights
unless Congress specificdly states that intention. E.g., EEOC v. Karuk Tribe Housing Authority,
260 F.3d 1071 (9th Cir. 2001) (Age Discrimination in Employment Act (*ADEA”) does not gpply to the
tribal housing authority); Sanderlin v. Seminole Tribe of Florida, 243 F.3d 1282, 1292 (11th Cir.
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2001) (Rehabilitation Act does not abrogate triba immunity to subject it to actions brought under Act);
FloridaParaplegicAss n,Inc. v. Miccosukee Tribe of Indians, 166 F.3d 1126, 1130-1134 (11th
Cir. 1999) (Americans with DisabilitiesAct does not waive triba immunity fromsuit); EEOC v. Fond du
LacHeavy Equip. & Const. Co., Inc., 986 F.2d 246 (8th Cir. 1993) (ADEA does not apply to triba
enterprise because it would affect the “tribe’s soecific right of sdf-government”); EEOC v. Cherokee
Nation, 871 F.2d 938 (10th Cir. 1989) (holding that ADEA does not apply to Nation when it would
interfere with itstreaty right to self-government). Similarly, an act of Congress will not be construed to
extinguishIndian property rightsunlessthat intent isclearly and plainly expressed. Dion, 476 U.S. at 738-
40; Menominee Tribe, 391 U.S. a 412-13; United States v. Santa Fe Pac. R.R. Co., 314 U.S.
339, 353-54 (1941). In addition, because of thetrust respongibility, it iswell settled that statutes affecting
Indians “ areto be congtrued liberaly in favor of the Indians, withambiguous provisonsinterpreted to their
benefit,” Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985); see also County of Oneida v.
Oneida Indian Nation, 470 U.S. 226, 247 (1985) (canon of construction “rooted in the unique trust
relationship betweenthe United States and the Indians’); County of Yakima v. Confederated Tribes
of Yakima Indian Nation, 502 U.S. 251, 269 (1992); Washington v. Washington Commer cial
Passenger Fishing Vessel Ass'n, 443 U.S. 658, 675-76 (1979).

It is clear that the trust responsibility so imposeslegd duties on federa agencies separate and
apart from any express provisons of atresty, statute, executive order or regulation. Animportant case o
hadingisLane v. Pueblo of Santa Rosa, 249 U.S. 110 (1919), where the Supreme Court enjoined
the Secretary of the Interior from digposing of triba lands under the generd public land laws. That action,
the Court observed, “would not be an exercise of guardianship, but an act of confiscation.” Lane, 249
U.S a 113. Thelandsin Lane were not protected by any treaty, and there was no claim that the
Secretary’ s proposed disposition of them violated any treaty or statute. Shortly after Lane, in Cramer
v. United States, 261 U.S. 219 (1923), the Court voided afederd land patent that had conveyed — 19
years previoudy — lands occupied by Indians to arailway. The Indians occupancy of the lands was not
protected by any treaty, executive order or statute, but the Court placed heavy emphasis on the trust
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responsibility and nationd policy protecting Indian occupancy as a basis for rdief.> This responsibility
meant that the officias involved had no statutory authority to convey the lands®

Smilaly, inUnited Statesv. Creek Nation, 295 U.S. 103 (1935), the Supreme Court affirmed
aportionof adecisonby the Court of Clams awarding the tribe money damages againg the United States
for lands which had beenexcluded fromther reservationand sold to non-Indians pursuant to an incorrect
federd survey of reservation boundaries. The Court bottomed its decision on the federd trust doctrine:

Thetribewas adependent |ndiancommunity under the guardianship of the
United States, and therefore its property and affairs were subject to the
control and management of that government. But this power to control

5 The Court observed:

unguestionably it has been the policy of the federal government from the
beginning to respect the Indian right of occupancy . . ..

261 U.S. at 227 (citations omitted).

To hold that . . . they acquired no possessory rights to which the
government would accord protection would be contrary to the whole spirit
of the traditionad American policy toward these dependent wards of the
nation.

The fact that such right of occupancy finds no recognition in any
statute or other formal governmental action is not conclusive.

Id. at 229.

6 See Cramer, 261 U.S. at 232-35. Prior to Cramer and Lane, in a case involving a clam under
a specia jurisdictional statute authorizing an action to be brought in the Court of Claims, the Supreme Court
held that the United States had acted “clearly in violation of the trust” by opening a reservation to settlement
under the general land laws of the United States, and observed:

That the wrongful disposal was in obedience to directions given in two
resolutions of Congress does not make it any the less a violation of the trust.
The resolutions, unlike the legislation sustained in [Cherokee Nation v.
Hitchcock] . . . were not adopted in the exercise of the administrative
power of Congress over the property and affairs of dependent Indian
wards, but were intended to assert . . . an unqualified power of disposal
over the [Indian] lands as the absolute property of the government.

United Sates v. Mille Lac Band of Chippewa Indians, 229 U.S. 498, 510-11 (1913) (citation omitted). An
accounting to the ward, in the form of payment of monetary damages, was required. See also Shoshone
Tribe of Indians v. United Sates, 299 U.S. 476 (1937); Chippewa Indians of Minnesota v. United States,
301 U.S. 358 (1937).
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and manage was not absolute.  While extending to al appropriate
measures for protecting and advancing the tribe, it was subject to
l[imitations inhering in such a guardianship and to pertinent
condtitutiona restrictions.

295 U.S. at 109-10 (emphasis added). More recent lower court cases have smilarly enforced fiduciary
obligations againgt executive officids apart from any treaty or datutory limitations. E.g., Jicarilla
Apache Tribe v. Supron Energy Corp., 782 F.2d 855, 857-59 (10th Cir. 1986) (en banc), cert.
denied, 479 U.S. 970 (1986) (holding Secretary’ sfiduciary dutiesinminerd lease administrationexceed
requirements in Department’ s regulations); Blue Legs v. United States Bureau of Indian Affairs,
867 F.2d 1094, 1100-01 (8th Cir. 1989) (holding BIA and IHS have atrust responghility to clean up
hazardous open dumps on Indian reservation despite lack of specific statutory language in Resource
Conservation and Recovery Act).

3. Standards applicable to the United States in administering Indian trust property

In the course of recent discussions ontrust management reform, aquestionhas been raised about
whether the Court inthe Cobel | litigationis holding the United Statesto anew, different or higher standard
than previoudy applied to the Government withregard toitsadminisirationof Indiantrust property and trust
funds. Thisisreflected in the Secretary of the Interior’ srecent testimony before the House Committeeon
Resources, which induded a section titled “Changing Standard of Trust Management.” There, the
Secretary stated that:

[T]he Department’ slongstanding approachto trust management has been
to manage the program as a government trustee, not a private trustee.

Today, judicid interpretation of our trust respongbilities is moving us
toward a private trust modd.

Oversight Hearing on Legislative Proposals Related to the Management of Indian Tribal
Trust Fund Accounts Before the House Comm. on Resour ces, 107th Cong., 2nd Sess. (Feb. 7,
2002) (statement of Gale A. Norton, Secretary of the Interior).

The standard being applied by the courtsin their recent decisions regarding the obligations of the
Government as atrustee, including the decisons in the Cobell litigation, isnot new or different. To the
contrary, the standard being applied by thecourts, indudinginCobel |, reflects gppli cation of long-standing
and well-settled law.

The Supreme Court has made clear that inadminigtering Indiantrust money or trust property, the
United Statesisatrustee, subject to the fiduciary duties attendant to atrust relationship. Mitchell 11, 463
U.S. at 225; Seminole Nationv. United States, 316 U.S. 286, 297 n.12 (1942). The Government’s
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trust obligations arise whenever the United States exercises control over, or management of, the trust
property or trust money of Indian tribes and individud Indians. Asthe Supreme Court stated in Mitchell
[l:

“[W]herethe Federd Government takes on or has control or supervison
over triba monies or properties, the fiduciary reationship normally exists
with respect to such moniesor properties (unless Congress has provided
otherwise) even though nothing is said expresdy in the authorizing or
underlying statute (or other fundamenta document) about atrust fund, or
atrust or fiduciary connection.”

463U.S. 206, 225 (1983) (quating Navajo Tribe of Indiansv. United States, 224 Ct. Cl. 171, 183,
624 F.2d 981, 987 (1980)).

The principles applied by the Court in Mitchell 11 find their rootsin the court’s earlier decisons
—Lanev. Pueblo of Santa Rosa, Cramer v. United States, and United Satesv. Creek Nation,
supra. Whilethe court in these earlier decisions, did not specify precisely what “limitations’ do “inhere
to such aguardianship,” Creek Nation, 295 U.S. at 109- 10, subsequent cases have consstently defined
the standard gpplicable to the United States, in its capacity as trustee for Indian trust funds and naturd
resources, by goplying the commonlaw standardsthat govern private trusts and trustees. Sixty yearsago,
the Supreme Court looked to the common law of trusts when it decided Seminole Nation v. United
States, 316 U.S. 286, 297 n.12 (1942). The Court there held that the conduct of the United States, as
trusteefor the Indians should * be judged by the most exacting fiduciary standards. ‘ Not honesty aone, but
the punctilio of an honor the mogt sensitive’” 1d. a 297 & n.12 (quoting Chief Judge (later Mr. Justice)
Cardozo in Meinhard v. Salmon, 249 N.Y. 458, 464 (1928)).

The Supreme Court has continued to rely onthe common law of truststo define the United States
trust obligations to Indians. In United States v. Shoshone Tribe of Indians, 304 U.S. 111, 117
(1938), the Court explained that “[a] s transactions between a guardian and his wards are to be construed
favorably to the latter, doubts, if there were any, asto ownership of lands, minerds, or timber would be
resolved infavor of thetribe.” InUnited States v. Mason, 412 U.S. 391, 398 (1973), the Court rdied
on A. Scott, Trusts (3d Ed. 1967) for standards governing United States as trustee, stating that the
Government’s duty is “to exercise such care and kill as aman of ordinary prudence would exercise in
deding with his own property.” In Mitchell I1, the Court looked to the Restatement (Second) of
Trusts, 88 205-212 (1959), to find that all common law eements of atrust relationship are present with
regard to Government’s obligations to Indians. 463 U.S. at 226. And following common law trust
principles, the Court hdd that a breach of trust renders the trustee liable in damages. 1d. at 226 (citing
Restatement (Second) of the Law of Trusts, 88 205-212 (1959); G. Bogert, The Law of Trusts
and Trustees, 8 862 (2d Ed. 1965); 3 A. Scott, The Law of Trusts, 8 205 (3d Ed. 1967)).
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For axdecades, the lower federa courts have done the same. InMenominee Tribe of Indians
v. United States, 101 Ct. Cl. 10, 19-20 (1944), the Court of Clams found it to be “ settled doctrine that
the United States, as regards its dedlings with the property of the Indians, isatrustee,” citing Seminole,
and tedting the Government’s handling of the Indians funds “by the standards gpplicable to a trustee.”
Accord, Menominee Tribe of Indians v. United States, 102 Ct. Cl. 555, 562 (1945) (same). In
Cheyenne-Arapaho Tribes of Indians of Oklahoma v. United States, 512 F.2d 1390, 1394 (Ct.
Cl. 1975), the Court of Claims|ooked to the Restatement of Trusts to define the United States duties
concerning investment of Indian trust funds, and held that as trustee, the Government was obligated: to
promptly place trust funds at interest, to maximize trust income by prudent investment, and “to keep
informed so that when a previoudy proper invesment becomes improper, perhaps because of the
opportunity for better (and equaly safe) investment elsewhere, funds can be reinvested.” Accord
Manchester Band of Pomo Indians v. United States, 363 F. Supp. 1238, 1245 (N.D. C4d. 1973)
(finding “[i]t is well established that conduct of the Government as a trustee is measured by the same
standards applicable to privatetrustees’ and relyingon the Restatement (Second) of Truststo hold that
the United States as trustee is, inter alia, “under aduty to the beneficiary to adminigter the trust solely
inthe interest of the beneficiary,” to account to the beneficiary for any profit arising out of the adminigtration
of the trust, and “to use reasonable care and skill to make the trust property productive’).

Many other cases have applied the same common law trust principles to the government’s
adminigration of Indian trust land and naturd resources.  In Coast Indian Community v. United
States, 550 F.2d 639, 652, 653 n.43 (Ct. Cl. 1977), the Court held that “[f]he United States, whenacting
astrusteefor the property of itsIndianwards, is hed to the most exacting fiduciary standards,” and looked
to A. Scott, Trusts (3d Ed. 1967) to define standards gpplicable to United States in leasing land for
Indians. The courts have dso consstently rejected arguments that the government’s conduct in its
adminigrationof the trust, can be tested smply by a standard of reasonabl eness, but have required that the
government meet the higher standards applicable to private trustees. In Navajo Tribe of Indiansv.
United States, 624 F.2d 981, 991 (Ct. Cl. 1980), the Court rejected the Government’ s argument that
no fiduciary obligation exists unless there is an express provision of atreaty, agreement, executive order
or statute cregting such atrust relaionship. InDuncan v. United States, 667 F.2d 36, 42-43, 45 (Ct.
Cl. 1981), the court regjected an argument that Congress must spell out specificdly dl trust duties of the
Government astrustee, finding that the creation of the trust sufficent to establishtrust obligations. The court
held that “the standard of duty for the United States astrusteefor Indiansis not mere ‘ reasonableness,” but
the highest of fiduciary standards.” See also Jicarilla Apache Tribev. Supron Energy Corp., 782
F.2d 855, 857-59 (10th Cir. 1986) (en banc), cert. denied, 479 U.S. 970 (1986) (adopting the
dissenting opinion a 728 F.2d 1555, 1563 (10th Cir. 1984) (holding Secretary’ s dutiesin minerd lease
adminigrationare not limited to complying with adminigrative law and regulations, but are subject to “the
moredtringent standards demanded of afidudiary;” thus when Secretary isfaced withadecisononminerd
|ease management for which thereis morethan one “ reasonabl e’ choice, the Secretary isrequired to select
the dternative that best servesthe Indians' interests)); Assiniboine and Sioux Tribes of the Fort
Peck Indian Reservationv.Board of Oil and Gas Conservation of the State of Montana, 792
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F.2d 782, 794 (9th Cir. 1986) (“ Courtsjudging the actions of federal officds taken pursuant to their trust
relationships with the Indians therefore should apply the same trust principles that govern the conduct of
privatefidudaries’) (atingMitchell I1; Seminole) (third citationomitted); Loudner v. United States,
108 F.3d 896, 901 (8th Cir. 1997) (relying on G.G. and G.T. Bogert, The Law of Trusts and
Trustees, for standard defining the Government’s duty to provide adequate notice to Indian trust
beneficiaries); Covel o I ndian Community v. Federal Energy Regulatory Commission,895F.2d
581, 586 (9th Cir. 1990) (*“[t]he same trust principles that govern private fiduciaries determine the scope
of FERC's obligations to the [Indian] Community”) (citation omitted); Blue Legs v. United States
Bureau of Indian Affairs, 867 F.2d 1094, 1100-01 (8th Cir. 1989) (holding that BIA and IHS have
a trust responghility to clean up hazardous open dumps on Indian reservations despite lack of specific
statutory language in Resource Conservation and Recovery Act); Red Lake Band of Chippewa
Indians v. Barlow, 834 F.2d 1393, 1399 (8th Cir. 1987) (Secretary has duty to actively seek the best
useof reservationfunds); White Mountain Apache Tribe of Arizona v. United States, 20 Cl. Ct.
371, 380 (1990) (BIA “‘ obligetionto maximizethetrustincome by prudent investment’”) (citationomitted).

The law has dso been long established that, as trustee, the United States has an affirmative
obligation to make full and proper accounting of the trust funds and resources in its control, and to keep
clear and accuraterecords. The government’ sduty to account isnot new. See Sioux Tribe of Indians
v. United States, 64 F. Supp. 312, 331 (Ct. Cl. 1946) (finding that the United States “is the trustee; it
kept and has dl the records and evidence, and it has the burden of making a proper accounting”);
Manchester Band of Pomo Indians, Inc. v. United States, 363 F. Supp. 1238, 1248 (N.D. Cal.
1973) (the Government’ strust dutiesincludethe obligation to account; and the duty to render satisfactory
acocountings “isacontinuing duty”); Navajo Tribe of Indians v. United States, 9 Cl. Ct. 336, 435
(1986) (citing G. Bogert, Law of Trustsand Trustees, § 962 (2d rev. ed. 1978) for duty to account);
White Mountain Apache Tribe of Arizonav. United States, 26 Cl. Ct. 446, 448 (1992) (duty to
account).

The trust respongibility in addition imposes a dtrict duty of loyaty on federd agencies. The“most
fundamentd duty owed by the trustee to the beneficiaries of the trust is the duty of loydlty. . . . to administer
the trust soldly in the interest of the beneficiaries” Pegram v. Herdrich, 530 U.S. 211, 224 (2000)
(quoting 2A A. Scott & W. Fratcher, Trusts, § 170, at 311 (4th ed. 1987)); Accord NLRB v. Amax
Coal Co.,453 U.S. 322, 329 (1981); Restatement (Second) of Trusts § 170 (1959); George G. Bogert
and George T. Bogert, Law of Trusts and Trustees, 8 543, at 217-19 (2d rev. ed. 1993). That duty
of loyaty has been applied to the United States in its dedlings with Indians. In Navajo Tribe v. United
States, 364 F.2d 320, 322-24 (Ct. Cl. 1966), for example, an oil company had leased triba land for ol
and gas purposes. Upon discovering helium-bearing noncombustible gaswhichit had no desireto produce,
the company assigned the leaseto the Federal Bureau of Mines. TheBureau then devel oped and produced
the helium under the terms of the assigned federd lease instead of negotiating a new, more remunerative
lease for the Tribe. The Court of Clams hdd thisto violate the trust responsbility, and andogized these
factsto the case of a“fiduciary who learns of an opportunity, prevents the beneficiary from getting it, and
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sazesitfor imsdf.” 1d. at 324. Thismeansthat federd agenciesmust administer their own programsand
activities in amanner that avoids adverse impacts on Indian rights.

These well-settled common law trusteeship principles have been gpplied by the Court in Cobell,
and inother more recent trust litigation.” The court of gppedsin Cobell defined the standard applicable
to the United Stateswithregard to adminigtration of the 11M accounts by relying on the Supreme Court’s
decisonin Mitchell 1. The court stated:

“A fiduciary relationship necessarily ariseswhenthe Government assumes
suchelaborate control over forestsand property bdongingto Indians. All
of the necessary eements of a common-law trust are present: a trustee
(the United States), a beneficiary (the Indian dlottees), and atrust corpus
(Indian timber, lands and funds).”

Cobell v. Norton, 240 F.3d 1081, 1098 (D.C. Cir. 2001) (quoting Mitchell 11, 463 U.S. at 225). The
court further found, as did the Supreme Court in Mitchell 11, that “[t]his rule operates asapresumption,”
and that atrust relationship arises“‘ where the Federa Government takes on or has control or supervision
over tribal monies or properties. . . even though nothing is said expresdy in the authorizing or underlying
statute (or other fundamenta document) about a trust fund or atrust or fiduciary connection.’” 1d. (quoting
Mitchell 11, 463 U.S. at 225 (quoting Navajo Tribe, 624 F.2d at 987)). The court of appeds adso
explained — conggtent with the andysis gpplied by other courts— that while rdlevant statutes and treaties
will define the contours of the Government’s trust obligations, “[t]his does not mean that the failure to
gpecify the precise nature of the fiduciary obligation or to enumerate the trustee's duties absolves the
government of its responsbilities” 1d. at 1099. Rather, “[t]he generd ‘contours of the government’s
obligations may be defined by statute, but the interstices mugt befilled inthrough. . . the generd trust law.”
Id.at1101.  Redyingonthese principles, the court of apped s then rgected the government’ s contention
that the government’ s obligations withregard to the trugt funds of individud Indians was limited only to the
expressterms of the 1994 Trust Fund Management ReformAct. The court carefully examined the text of
the Act, concluding that by it Congress“reeffirmed and darified preexigting duties’ but did not create them.
Id. a 1100. The Court found that the Act “sought to remedy the government’s long-standing failure to
dischargeitstrust obligations; it did not define and limit the extent of appellants obligations’ but instead
listed some of the means by which those duties may be discharged. 1d. at 1100-01.

Applying thoseprinciplesto the evidence before the digtrict court, the court of apped s efirmed the
digtrict court’s ruling that the United States had failed to timey implement trust reforms required by the

” E.g. Navajo Tribe v. United Sates, 263 F.3d 1325 (Fed. Cir. 2001); Confederated Tribes of
the Warm Springs Reservation of Oregon v. United States, 248 F.3d 1365, 1371 (Fed. Cir. 2001) (relying
on Scott and Bogert for trust law principles); White Mountain Apache Tribe v. United States, 249 F.3d
1364, 1377-82 (Fed. Cir. 2001) (applying Restatement of Trusts)
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1994 Act. Thecourt further affirmed thedistrict court’ sconclusion that the United Stateswasa so required
— by both the terms of the 1994 Trust Fund Management Reform Act and commonlaw trust principles—
to provide the IIM beneficiaries with a complete historical accounting of ther funds. I1d. at 1102, 1103.
The court of apped s, likethe didtrict court, left the preci se formthat such accounting should takefor further
proceedings.

Hndly, the court of appedl's affirmed the district court’ s order requiring the government to provide
periodic reports on its efforts to implement the reforms required by the 1994 Act and its progress in
providing the required accountings. The court found suchoversght whally judtified giventhe higtoric failure
of the Government to implement the necessary reforms, and its mafeasance in the continued destruction
and loss of information necessary to conduct an historical accounting. The rulings are entirdly consistent
with the well-established trust principles that have historically been applied to the Government's
adminigtration of trust property and funds.

4. The scope of the trust responsibility extends not just to property but to federd services
provided to Indians

Thelnterior Department’ scurrent reorgani zation plan purportsto separate” trust” functions—which
would be handled by a new agency (BITAM)—fromother Indian functions such as provison of services
— which would remaininthe BIA. Thefdlacy in this proferred judtification for the reorganization is that
Indian services ar e part of the federd trust respongbility. Put smply, the Interior Department and other
federa agencies administer specid servicesfor Indians precisdy because thereisatrust responshility to
do s0. Thisisshown both by case law and dozens of statutes enacted by Congress.

A number of cases have hdd the United States has a trust respongbility to provide servicesto
tribesand Indians. A leading caseisWhitev. Califano, 437 F. Supp. 543 (D.S.D. 1977), aff'd, 581
F.2d 697 (8th Cir. 1978), holding that the United States has atrust responghility to ensure that Indians
have access to hedlth care in cases where other sources — such as the state —were unwilling or unable to
provide such care. The court rgected the Government’s argument that the trust responsibility, standing
aone, cannot serve as an adequate legal basis for the relief sought by the Indians. As the court stated:

When the Congress legidates for Indians only, something more
than a statutory entitlement is involved. Congress is acting upon the
premise that a specid relationship is involved, and is acting to meet the
obligation inherent in that relationship.

Id. a 557. The Court of Appeds in White affirmed, adopting the findings and reasoning of the digtrict
court.
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Smilaly, in McNabb v. Bowen, 829 F.2d 787 (9th Cir. 1987), the Ninth Circuit held that the
Indian Hedlth Service was obligated to provide the necessary hedlth care to an indigent Indian child, and
if IHS believed that the Sate or county had aduty, it wasincumbent on IHS to advance that clam againgt
the other government on behdf of the Indian. The court analyzed theissue by considering the requirements
of the gpplicable federd statutes as wdll as the trust responghbility, stating:

When the interests of Indians are involved, we must explore
congressiond intent from aspecia vantage point: “[O]ur government has
an overiding duty of fairness when deding with Indians, one founded
upon a relationship of trust for the benefits of these . . . dependent and
sometimes exploited people.”

Id. at 791-92 (citation omitted). The court then gpplied these principlesto its andysis of the obligations
imposed by the Snyder Act and the Indian Health Care Improvement Act. The court concluded that by
these statutes, Congress intended IHS to be the provider of last resort with ultimate respongbility to meet
Indian hedlth needs if dternative sources were not available.

We recognize that the applicationof trusteeship standardsincasesinvavingthe provisonof federal
sarvices is less wel defined than in property cases. In Lincoln v. Vigil, 508 U.S. 182 (1993), the
Supreme Court articulated alimiting factor in holding that the trust responsbility doesnot prevent afedera
agency from redlocating unrestricted funds from providing services to “a subgroup of beneficiariesto . .
. the broader class of al Indians nationwide.” 1d. at 195. At the sametime, the Supreme Court and other
federd courts have hdd the trust respong bility mandates a high degree of procedural fairnessand protects
againg the falure of government agencies to provide Indians with services authorized by Congress. For
example, in Morton v. Ruiz, 415 U.S. 199 (1974), the Supreme Court held that triba membersliving
near their reservation could not be excluded fromreceving BIA general assistance fundsunder the Snyder
Act and other appropriation acts. In this case, the BIA’ sinternd manud stated that digibility procedures
were to be published in accordance with the Adminidrative Procedures Act (APA). 1d. at 233-34.
However, thedigibilityrequirementswhichlimited genera ass stance benefitsto those tribal membersliving
on a reservation were never published. The Court found that [t]he overriding duty of our Federa
Government to deal fairly with Indians wherever located has been recognized by this Court on many
occasions,” id. a 236 (citation omitted), concluding that “[t]he denid of benefits to these respondents
under such circumstances is inconggent with ‘the distinctive obligation of trust incumbent upon the
Government inits dedlings withthese dependent and sometimes exploited people.’” I d. (citations omitted).

Applying these same principles, the courts have hed that the trust respongbility includes a specid
duty to consult with tribes or Indians to ensure their understanding of federd actions that may affect their
rights and to ensure federal consideration of their concerns and objections with regard to such actions.
E.g., HRI, Inc. v. EPA, 198 F.3d 1224, 1245 (10th Cir. 2000) (“in some contexts the fiduciary
obligations of the United States mandate that specid regard be givento the procedura rights of Indians by
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federal adminidrative agencies’) (quoting Felix S. Cohen’ sHandbook of Federal Indian Law 225
(1982)); Loudner v. United States, 108 F.3d 896, 903 (8th Cir. 1997) (atribe slineal descendants
were not time-barred from daming a share of a 1972 distribution of an Indian Clams Commisson
judgment because “the distribution scheme adopted by the Secretary was contrary to his common-law
trust obligations and that the deadline cannot serve to bar plantiffs dams to the fund”) (emphass
added); Midwest Trawlers Cooperative v. U.S. Dep’t of Commerce, 139 F. Supp. 2d 1136,
1145-46 (W.D. Wash. 2000) (Consultationgroundedinthe trust relationship); Bedoni v. Navajo-Hopi
Indian Relocation Comm’ n, 878 F.2d 1119 (9th Cir. 1989) (Navao-Hopi Relocation Commission
has a trust respongbility to provide correct advice to gpplicants); see also Meyers v. Board of
Education of San Juan School District, 905 F. Supp. 1544 (D. Utah 1995) (United States has a
trust obligationto meet the educationneeds of Navgjo children); St. Paul Inter Tribal Housing Board
v. Reynolds, 564 F. Supp. 1408 (D. Minn. 1983) (Department of Housing and Urban Deve opment
(HUD) hastrust obligation to provide federd housing funds to off-reservation Indians).

While many of these cases focus on congressiona legidation which in one fashion other another
implemented the federd trust obligations, the courts analysis of the rights, interests and obligations under
such statutes is clearly informed by the overdl trust relationship between the United States and Indian
people. For example, in St. Paul Inter Tribal Housing Board v. Reynolds, 564 F. Supp. 1408 (D.
Minn. 1983), the court — in evaluating the Government’ s obligations to fund housing for urban Indians —
examined the originand basis of the trust doctrine. Quoting from the Fina Report of the American Indian
Policy Review Commission (1977), the court stated that:

The Federal trust responghility emanates from the unique relationship
between the United States and the Indians in which the Federd
Government undertook the obligations to insure the survivd of Indian
tribes. It hasits genesis in internationd law, colonid and U.S. tredties,
agreementsfederal statutesand Federd judicid decisons. Itisa”duty of
protection” which arose because of the “weakness and helplessness’ of
Indian tribes “so largely due to the course of dedlings of the Federal
Government with them and the treeties in which it has been promised. . .
. “Its broad purposes, as reveded by athoughtful reading of the various
legd sources, isto protect and enhance the people, the property, and the
sef-government of Indian tribes.”

564 F. Supp. at 1413-14 (quoting Vol I., American Indian Policy Review Commission, Fina Report, a
126) (submitted to Congress May 17, 1977)). Based on that history, the court found that:

The trust relationship between the United Statesand the Indians is broad
and far-reaching, ranging from protectionof treaty rights to the provison
of socid welfare benefits, induding housing. The history of the trestment
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of Indians by the United States judtifies this interpretation of the trust
relaionship, and the case law and legidative background support it.

Id. at 1413.

While much of our discussion to this point has focused on judicia expressions of the trust
respong bility, Congress has likewise repeatedly reaffirmed itsadherence to the trust repongbility and has
expresdy relied upon the trust responsibility as the foundation for a broad range of enactments regarding
tribes and Indians. These enactments confirm that the trust responghility is at the heart of the federd
relationship with tribes and Indians — both with respect to the management of trust money and assets and
with respect to the other critical services and rights that are provided and protected by the federa
government. Indeed, Congress has provided that essentialy every service and activity of the BIA for the
bendfit of Indians and tribesis grounded inthe trust respongibility. Accordingly, any effort totakedl “trugt”
functions out of the BIA, and leave within the BIA only functions that are not “trust,” is based on a
misconception about the scope of the trust respongbility.

Of course, where Congress has enacted modern statutes regarding the management of trust funds
or trust resources, it has also made direct references to the trust responsbility.® But in a like manner,
Congressi onal enactments concerning other aspects of Indian affairs make the same point — that they d'so
are rooted in the trust responsibility.

For example, the federal government’s trust responsibility for Indian education was recently
expressed by Congressin the following language, amending the Indian Education Act:

It is the policy of the United States to fulfill the Federal Government’s
unique and continuing trust relationship withand responsibilitytothe Indian
people for the education of Indianchildren. The Federal Government will
continue to work with local educational agencies, Indian tribes and
organizations, postsecondary ingtitutions, and other entities toward the
god of ensuring that programs that serve Indian childrenare of the highest
qudity and provide for not only the basic elementary and secondary

8 E.g., American Indian Agricultural Resource Management Act, 25 U.S.C. § 3701 (“the United
States has a trust responsibility to protect, conserve, utilize and manage Indian agricultural lands consistent
with its fiduciary obligation and its unique relationship with Indian tribes’); National Indian Forest Resource
Management Act, 25 U.S.C. § 3101(2) (“the United States has a trust responsibility toward Indian forest
lands’); American Indian Trust Fund Management Reform Act, 25 U.S.C. § 4041(3) (describing the purposes
of the Act as “to ensure the implementation of dl reforms necessary for the proper discharge of the
Secretary’ s trust responsihilities to Indian tribes and individual Indians’ regarding trust fund management).
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educationa needs, but aso the unique educationd and culturdly related
academic needs of these children.

No Child Left Behind Act of 2001, Pub. L. No. 107-110, 115 Stat. 1425, § 701 (2002); see also
Tribaly Controlled School Grant Act, 25U.S.C. § 2502(b) (expressing “the Federal Government’ sunigue
and continuing trust relationship with and respongbility to the Indian people through the establishment of
ameaningful Indian salf-determination policy for educationwhichwill deter further perpetuation of Federal
bureaucratic domination of programs’); Higher Education Triba Grant Authorization Act, 25 U.S.C. §
3302(7) (BIA program for postsecondary education grants. “these services are part of the Federd
Government’ s continuing trust respongibility to provide education servicesto Americanindianand Alaska
Natives’). Thefedera trust responghility thus clearly extendsto Indian education.

Smilaly, with respect to the federa provison of hedth care for Indian people, Congress has
recurrently acted pursuant to the trust responghbility. In the Indian Alcohol and Substance Abuse
Preventionand Treatment Act, 25 U.S.C. § 2401(1) and (2), whichprovides mechanismsfor coordinating
federa programsto address the terrible problem of Indian acohol and drug abuse, Congress found that:

the Federal Government has a historicd rdaionship and unique
legal and mord responghility to Indian tribes and their members,

included inthisrespong bility isthe treaty, statutory, and historical
obligation to assst Indian tribesin megting healthand social needs of ther
members.

Id. More broadly, Congress has provided that the trust responsbility is the cornerstone of the Indian
Hedlth Care Improvement Act, the most comprehensive measure addressing the unmet health needs of
Indian people nationwide, 25 U.S.C. § 1601(a):

Federal hedth services to maintain and improve the hedth of
Indians are consonant with and required by the Federal Government’s
historica and unique legd relationship with, and resulting responghility to,
the American Indian people.

Id. Inthe same Act, Congress provided specific goas by which the fulfillment of the trust responsibility
was to be measured. This was stated generdly in the following terms:

The Congress hereby declares that it is the policy of this Nation, in
fulfillment of itsspecia respongbilitiesand legd obligationto the American
Indian people, to assure the highest possible hedth status for Indians and
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urban Indians and to provide all resources necessary to effect that policy.

Id. § 1602(a).

Beyond that, Congress has required that federa effortsto improve Indian hedth be measured by
the attainment withregard to sixty-one specific health objectives, induding coronary heart disease, cirrhoss
deaths, drug-related desths, suicide, deaths fromintentiond injuries, infant mortaity, fetal alcohol syndrome,
diabetes and others. 1d. § 1602(b). This example shows that the trust respongbility is the basis for dl
federa Indian policy — even those aspects administered outside the BIA, such as the Indian hedlth care
provided by the IHS. It dso demongtratesthat federd policy as defined by the trust respongbility calsfor
progress in Indian country that is measured by results — as Congress specificaly intends that there be not
merely some federal presence and resources devoted to the area of Indian hedth care, but that the federal
role lead to actud improvements in the hedlth status of Indian people.

Thetrust respongibility is al so the foundationfor Indian housing services. When Congressrecently
enacted the Native American Housing Assstance and Sdf-Determination Act to establish a block grant
program to fund tribal housing programs, it included these findings.

there exists a unique relationship between the Government of the
United States and the governments of Indian tribes and a unique federd

respongbility to Indian people;

the Condtitution of the United States invests the Congress with
plenary power over the field of Indian affairs, and through treaties,
datutes, and historicd reations with Indian tribes, the United States has
undertaken a unique trust responsibility to protect and support Indian
tribes and Indian people;

the Congress, through treeties, statutes and the generd course of
dedings with Indian tribes, has assumed a trust responsbility for the
protection and preservation of Indian tribes and for working with tribes
and thar membersto improve their housing conditions and socioeconomic
datus so that they are able to take greater responghbility for their own
economic condition.

Native American Housing Assistance and Self-Determination Act, 25 U.S.C. § 4101(2)-(4).
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Congresshaslikewiserecognizedthat the trust responsibility extendsto programsfor the protection
of Indian families and the preservation of Indian culture and traditions. For example, in the Indian Child
Welfare Act (ICWA), 25 U.S.C. § 1901, Congress found:

that Congress, through statutes, treaties, and the generd course
of dedling with Indian tribes, has assumed the responghbility for the
protection and preservation of Indian tribes and their resources,

that there is no resource that is more vitad to the continued
exigence and integrity of Indian tribes than their children and that the
United Stateshasadirect interest, as trustee, in protecting Indianchildren
who are members of or are digible for membership in an Indian tribe.

Id. § 1901(2), (3). ICWA, which provides a federa jurisdictiond framework for Indian child custody
decisons, underscoresthe trust responsibility to protect the integrity of Indianfamilies, aswdl asto protect
the sovereign authority of tribes to make child custody decisons regarding their children.

Smilaly, the Indian Child Protection and Family Violence Prevention Act, 25 U.S.C. 88 3201,
et seq., establishesreporting procedures for incidents of child abuse, requires character investigations for
personnd working with Indianchildren, and establishesavital grant program. 25 U.S.C. 88 3203, 3207,
3208. InthisAct, Congress again specificdly rdied upon the trust responsibility of the United States to
addressthis problem. 25 U.S.C. § 3201(a)(1)(F) (“the United States has a direct interest, astrustee, in
protecting Indian children™).

Congress has also acted pursuant to the trust responsibility to protect Sgnificant aspects of Indian
culture from harm. Examples include the Native American Languages Act, 25 U.S.C. 88 2901, et seq.,
and the Native American Graves Protection and Repatriation Act, 25 U.S.C. 88 3001, et seq. Ineach
of these statutes, Congress specificaly acknowledged the federa responsibility to address these matters,
which are essentid to cultura continuity of Indianpeople. 25 U.S.C. § 2901(1) (“the status of the cultures
and languages of Native Americans is unique and the United States has the responsibility to act together
with Native Americans to ensure the surviva of these unique culturesand languages’); 25 U.S.C. § 3010
(NAGPRA’slegd framework for the ownership and repatriation of Native Americanhumanremans and
funerary and culturd objects* reflectsthe unique rdaionship betweenthe Federal Government and Indian
tribes”).

The trugt respongibility aso forms the foundation for federal statutes asssting tribes in developing
viable and productive reservationeconomies. AsCongressnotedin enacting thelndian Gaming Regulatory
Act, “a principal goa of Federd Indian policy is to promote triba economic development, tribal self-
aufficiency, and strong tribal government.” 25 U.S.C. § 2701(4). Smilarly, the Native American Busness
Development, Trade Promotion and Tourism Act of 2000, 25 U.S.C. 88 4301, et seq., established an
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Office of Native American Business Development in the Department of Commerce, authorized creation
of a program to promote exports and trade by Indian tribes, and required a demonstration project for
Indian tourism. 25 U.S.C. 88 4303, 4304, 4305. As Congress specificaly provided in this measure:

Congress has carried out the responsibility of the United Statesfor
the protection and preservation of Indian tribes and the resources of
Indian tribes through the endorsement of treaties, and the enactment of
other laws. . ..

the United States has an obligation to guard and preserve the
sovereignty of Indian tribesin order to foster strong tribal governments,
Indian self-determination and economic sdf-aufficiency among Indian
tribes;

the United States has an obligation to assst Indiantribeswiththe
creation of appropriate economic and politica conditions with respect to
Indian lands to—

encourage investment from outsde sources that
do not originate with the tribes; and

facilitate economic ventures with outsde entities
that are not triba entities.

25 U.S.C. 84301(5), (6), (9); see al so Indian Triba Regulatory Reformand Business Development Act
of 2000, 25 U.S.C. §4301 note (Egtablishing a Regulatory Reform and Business Development on Indian
Lands Authority to identify obstacles to economic growth in Indian country; the United States has an
“obligation” to “facilitate economic development on Indian lands’).

5. The trust responghility is the foundation of the modernSalf-Determination policy and does
not conflict with it

Fndly, Congress hasrecognized that the trust respongibility is the foundation for federd effortsto
ass s tribesingrengtheningtriba governments. For example, inenacting the Indian Triba Justice Technical
and Legd Assstance Act of 2000, 25 U.S.C. 88 3651, et seq., providing for various grants for training
and assstance for enhancing tribal judtice systems, Congress stated that its intent was “to carry out the
respongbility of the United States to Indian tribes and members of Indian tribes by ensuring access to
quality technical and legd assistance” and to “ strengthen and improve the capacity of triba court systems
that address civil and crimina causes of action under the jurisdiction of Indian tribes” 25U.S.C. § 3652
(2), (2). More broadly, Congress has expresdy provided that the Sdlf-Determination policy itsdlf isa
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manifestation of the trust responsbility. As Congress declared in enacting the landmark Indian Sdlf-
Determination Act:

The Congress declares its commitment to the maintenance of the Federal
Government’ s unique and continuing relationship with, and responghbility
to, individua Indiantribes and to the Indian people as awhole through the
establishment of ameaningful Indian Sdf-Determination policy which will
permit an orderly trangition fromthe Federal dominationof programsfor,
and sarvices to, Indiansto effective and meaeningful participation by the
Indian people in the planning, conduct and adminigration of those
programs and services. In accordance with this policy, the United States
is committed to supporting and assisting Indian tribes in the devel opment
of strong and stable tribal governments, capable of adminigering qudity
programs and devel oping the economies of ther repective communities.

25U.S.C. 8450a(b); see al so Triba Sdlf-Governance Amendmentsof 2000, 25 U.S.C.§ 458 aaanote,
8 3(c) (the Congressiond palicy “to ensure the continuation of the trust responsbility of the United States
to Indian tribes and Indian individuas’ underlies the Self-Governance program).

In short, Congress in a broad range of enactments has recognized that the federal government has
atrugt respongibility to tribesand Indians, based ontresties, statutes and alongstanding course of dedlings,
and that the modern policy of Sef-Determination seeksto further that trust respongbility by enabling tribes
to meet the needs of thar people through the exercise of their own sovereign governmentd authority. The
trust responshbility as spedificaly addressed by Congress includes hedth, housing, education, cultura
preservation, economic development and the protection of triba governmenta authority. Based on the
framework defined by Congress, it can only be concluded that al aspects of the BIA arise from the trust
respongbility, and that any effort to suggest thet certain BIA programs are somehow not trust programs
is fundamentally incons stent with the controlling understanding recurrently expressed by Congress.

Concluson

We againthank the Committeefor inviting to usto discussthe history, origins and scope of the vita
trust responghbility of the United States to Indians, which we firmly believe must continue to be the
centerpiece and guide for federd Indian policy. We would be delighted to answer any questions the
Committee may have.
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